AGENDA ITEM #9.2

City of
Pequot
Lakes=
REPORT TO CITY COUNCIL

Report Prepared by: Tim Houle & Nancy Malecha

Date: June 2, 2020
Subject:  Maintenance Facility Project — Potential Closeout of Contract

Report:  After quite a design process, the City’s new Public Works
Maintenance Facility was publicly bid at the end of January 2018. Nine bids were
received. Boser Construction, Inc. (BCI) from Sauk Rapids was the lowest,
responsive, responsible Bidder. The City awarded the project to BCI for their lump
sum bid of $894,000 at their February 5, 2018 meeting.

Per the Bidding Documents / Construction Contract, the Facility was to be
substantially completed (ready for the City to occupy) no later than September 28,
2018. Final completion was 30 days after substantial completion. During the 2018
construction season, the Council questioned periods of inactivity at the site. BCI
was advised of these concerns. BCI did not submit a request to extend the contract
time.

After a lot of work at the end of September / beginning of October, we believed the
project was substantially complete on October 12, 2018. Ryan Cross, President &
CEO of BCI signed the attached Certificate of Substantial Completion, but they did
not sign the attached corresponding Change Order No. 1 assessing liquidated
damages of $500 per day for a total of $6,500.

With the lateness of the construction season, final completion of several items
dragged into 2019 and now to today, the most recent being turf restoration in the
infiltration swales and basin which the City is taking care of and one spot with a
roof leak which BCI took care of.



Nancy Malecha sent the attached email to BCI on May 12, 2020. Brian Bankers,
BCI’s project manager, sent back the attached May 22, 2020 email which Nancy
responded to indicating it would come before the Council.

In our opinion, even though Mr. Bankers has made comments on several issues in
his May 22nd email, the crux of the matter is the charging of liquidated damages.
The Council needs to decide if they want to pursue liquidated damages from Boser
and deduct $6,500 from their final payment, or if the Council wants to close out the
Contract with Boser and pay the full contract amount.

The Council has the right in the Contract to pursue liquidated damages from BCI
per the following excerpt from Section 8.3 Delays and Extensions of Time.
“Payment of liquidated damages shall be in the form of a Change Order reducing
the Contractor’s Contract Sum by the amount of the liquidated damages. If the
Contractor refuses to sign the Change Order for liquidated damages, the Owner
reserves the right to unilaterally reduce the Contract Sum by the amount of the
liguidated damages. If the amount of the liquidated damages exceeds the
remaining unpaid balance of the Contract, the Contract Sum shall be reduced by
the amount of the unpaid balance and the Contractor shall pay the Owner the
difference between the liquidated damages and the unpaid balance.”

In pursuing liquidated damages, as Mr. Bankers referenced in his May 22nd email,
BCI would probably initiate the Construction Contract’s dispute resolution
process. While there are other related sections in the Contract, there are specific
sections in Article 15 that deal with claims and disputes along with various
processes and timelines. After a claim has been made, an initial decision by the
architect/engineer is provided. There are various timelines on notifications and
such, but if an agreement is not reached, mediation is used.

“15.3.1 Claims, disputes, or other matters in controversy arising out of or related
to the Contract . . . shall be subject to mediation as a condition precedent fo
binding dispute resolution.

15.3.3 The parties shall share the mediator’s fee and any filing fees

equally.” Each party pays its own costs in regards to personnel and attorneys
involved in the preparation for, attendance at, and follow-up to a mediation. If an
Agreement does not come out of mediation, the Contract calls for either arbitration
or litigation.



“All references to “Arbitration” in Section 15.4 shall be considered permissive
and not mandatory. The Owner shall, in its sole discretion, have the right and
option to enforce any claim it may have against the Contractor . . . through
litigation.” It has been rare, but when we have been involved in arbitration or
litigation, both sides pay their own costs during the process. The decision by the
arbitrator or the court then includes whether one side pays the other sides costs or
both sides pay their own costs.

Council Action Requested: Council directive on whether or not to proceed with
the liquidated damages amount of $6,500 against Boser Construction Inc. for the
Maintenance Facility Project.



*‘AIA Document G704 - 2017

Certificate of Substantial Completion

PROJECT: (name and address) CONTRACT INFORMATION: CERTIFICATE INFORMATION:
Project No. 0130B0063.000 Contract For: General Construction Certificate Number: 1

Pequot Lakes Maintenance Dept. Garage

Pequot Lakes, MN Date: February 22, 2018 Date: October 12,2018

OWNER: (name and address) ARCHITECT: (name and address) CONTRACTOR: (name and address)
City of Pequot Lakes Widseth Smith Nolting & Assoc., Inc. Boser Construction, Inc.

4638 Main Street 7804 Industrial Park Road 7135 5th Avenue NE

Pequot Lakes, MN 56472 PO Box 2720 Sauk Rapids, MN 56379

Baxter, MN 56425

The Work identificd below has been reviewed and found, to the Architect’s best knowledge, information, and belicf, to be substantially
complete. Substantial Completion is the stage in the progress of the Work when the Work or designated portion is sufficiently complete in
accordance with the Contract Documents so that the Owner can occupy or utilize the Work for its intended usc. The date of Substantial
Completion of the Project or portion designated below is the date established by this Certificate.

(Identify the Work, or portion thereof, that is substantially complete.)

As specified

Widseth Smith Noltin

& Assoc., Inc. Douglas A. Archer October 12, 2018

ARCHITECT (Firm Name) SIGNATURE PRINTED NAME AND TITLE DATE OF SUBSTANTIAL COMPLETION
WARRANTIES

The date of Substantial Completion of the Project or portion designated above is also the date of commencement of applicable warranties
required by the Contract Documents, except as stated below:
(Identify warranties that do not commence on the date of Substantial Completion. if any, and indicate their date of commencement.)

WORK TO BE COMPLETED OR CORRECTED
A list of items to be completed or corrected is attached hereto, or transmitted as agreed upon by the parties, and identified as follows:
(Identify the list of Work to be completed or corrected.)

10-4-18 Punch List
10-15-18 Punch List

Exception is seeding and turf development which is to be completed as weather permits in the spring of 2019.

The failure to include any items on such list does not alter the responsibility of the Contractor to complete all Work in accordance with the
Contract Documents. Unless otherwise agreed to in writing, the date of commencement of warranties for items on the attached list will be
the date of issuance of the final Certificate of Payment or the date of final payment, whichever occurs first. The Contractor will complete or
correct the Work on the list of items attached hereto within thirty (30) days from the above date of Substantial Completion.

Cost estimate of Work to be completed or corrected: $17,000.00

The responsibilities of the Owner and Contractor for security, maintenance, heat, utilitics, damage to the Work, insurance, and other items
identified below shall be as follows:

(Note: Owner's and Contractor’s legal and insurance counsel should review insurance requirements and coverage.)

As specified.

The Owner and Contractor hereby accept the responsibilities assigned to them in this Certificate of Substantial Completion:

AIA Document G704™ — 2017. Copyright © 1963, 1978, 1992, 2000 and 2017 by The American Institute of Architects. Al rights reserved. WARNING: This
AlA® Document is protected by U.S. Copyright Law and International Treatles. Unauthorized reproduction or distribution of this AIA* Document, or
any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This
document was produced by AlA software at 11:33:47 on 10/19/2018 under Order No. 3099318714 which expires on 01/10/2019, and Is not for resale.

User Notes: (389ADA31Y)



Boser Construction, Inc. %i&m\' .'. (e 1618

CONTRACTOR (Firm SIGNARURE PRINTED NAME AND TITLE DATE
Name)

City of Pequot Lakes

OWNER (Firm Name) SIGNATURE PRINTED NAME AND TITLE DATE

AlA Document G704™ - 2017. Copyright © 1963, 1978, 1992, 2000 and 2017 by The American Institute of Architects. All rights reserved. WARNING: This
AIA® Document is protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AIA® Document, or
any portion of It, may result in severe civil and criminal penalties, and wlll be prosecuted to the maximum extent possible under the law. This
document was produced by AlA software at 11:33:47 on 10/18/2018 under Order No. 3099318714 which expires on 01/10/2019, and is not for resale.

User Notes: (3B9ADA31)
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&AIA Document G701" - 2017

Change Order

PROJECT: (Name and address) CONTRACT INFORMATION: CHANGE ORDER INFORMATION:
WSN No. 0130B0063.000 Pequot Lakes Contract For: General Construction Change Order Number: 1
Maintenance Dept. Garage
Pequot Lakes, MN Date: February 22, 2018 Date: October 18, 2018
OWNER: (Name and address) ARCHITECT: (Name and address) CONTRACTOR: (Name and address)
City of Pequot Lakes Widseth Smith Nolting & Assoc., Inc. Boser Construction, Inc.
4638 Main Street 7804 Industrial Park Road 7135 5th .Avenuc NE
Pequot Lakes, MN 56472 PO Box 2720 Sauk Rapids, MN 56379

Baxter, MN 56425

THE CONTRACT IS CHANGED AS FOLLOWS:
(Insert a detailed description of the change and, if applicable, attach or reference specific exhibits. Also include agreed upon adjustments
attributable to executed Construction Change Directives.)

Liquidated Damages $500 x 13 days = Deduct $6,500.00

The original Contract Sum was $ 894,000.00
The net change by previously authorized Change Orders $ 0.00
The Contract Sum prior to this Change Order was $ 894,000.00
The Contract Sum will be decreased by this Change Order in the amount of $ 6,500.00
The new Contract Sum including this Change Order will be $ 887,500.00

The Contract Time will be unchanged by Zero (0) days.
The new date of Substantial Completion will be unchanged.

NOTE: This Change Order does not include adjustments to the Contract Sum or Guaranteed Maximum Price, or the Contract
Time, that have been authorized by Construction Change Directive until the cost and time have been agreed upon by both the
Owner and Contractor, in which casc a Change Order is executed to supersede the Construction Change Directive.

NOT VALID UNTIL SIGNED BY THE ARCHITECT, CONTRACTOR AND OWNER.

Boser Construction, Inc. City of Pequot Lakes
CONTRACTOR (Firm name) OWNER (Firm name)

SIGNATURE SIGNATURE

Douglas A. Archer

PRINTED NAME AND TITLE PRINTED NAME AND TITLE PRINTED NAME AND TITLE
10/ 8 /o8
DATE ’ DATE DATE

AlA Document G701™ — 2017. Copyright © 1979, 1987, 2000 , 2001 and 2017 by The American institute of Architacta. All rights reserved. WARNING: This
AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or
any portion of It, may result in severe civil and criminel penaities, and wili be prosecuted to the maximum extent possible under the law. This
document was produced by AIA software at 15:13:30 on 10/18/2018 under Order No. 3089318714 which expires on 01/10/2019, and is not for resale.

User Notes: (3BSADA27)



Tim Houle

L -]

From: Nancy Malecha <nmalecha@pequotlakes-mn.gov>

Sent: Tuesday, May 12, 2020 1:07 PM

To: rcross@bciconstruction.us; Brian Bankers

Cc: Tim Houle; Doug Archer; Jason Gorr

Subject: Maintenance Facility Final Payment Documentation Needed ASAP

Attachments: Pequot Lakes Maint. - certified Partial Retention Pay App 9.pdf; Cert of Sub Comp &
CO#1.pdf

Importance: High

Hi Ryan and Brian,

Per our City Engineers, the following is information | need to receive by May 20, 2020 for final payment to be placed on
the June City Council agenda. Please do everything in your power to get us all of the requested information so we can
close out the Maintenance Facility Contract.

First, the Payment Applications (#10 & #11) sent by Boser Construction in July of 2019 should be merged into one final
Application for Payment (#10) and updated to reflect the mark-ups that were made to Payment Application #9, which
was previously processed (attached for your reference) and re-issued. When we receive the corrected Payment
Application #10, we will review and certify it.

Then they are required to include documents included in Specification Section 00 7300 — Supplementary Conditions to the
General Conditions:

SECTION 9.10 FINAL COMPLETION AND FINAL PAYMENT
1.  Addthe Paragraph 9.10.1.1:

"When the Architect has determined that the Work is acceptable under the Contract Documents and the
Contract fully performed, the Contractor shall prepare and submit a final Application for Payment to the
Architect together with the following:

a. Contractor's Affidavit of Payment of Debts and Claims, AIA Document G706.

b. Contractor's lien waiver in the full amount of the Contract Sum.

¢. Lien waivers from all Subcontractors, Sub-subcontractors, and major material suppliers who have
furnished material for the Work under Contract with the Contractor or a Subcontractor. The lien
waivers shall be in the full amount of the contract involved.

d. Consent of Surety to Final Payment on AIA Document G707, Consent of Surety Company to Final
Payment.

Submit the above documents in the same number of copies as the Application for Payment."

2. Add the following Paragraph 9.10.6:

"9.10.6 Before Final payment is made, a certification of satisfaction, Minnesota Tax Form 134, from
the State Commissioner of Taxation must be furnished in accordance with State Law (re: certification of
satisfaction of State withholding taxes paid).”

These are also listed in Section 01 2000 — PRICE AND PAYMENT PROCEDURES:
1.06 APPLICATION FOR FINAL PAYMENT

A. Prepare Application for Final Payment as specified for progress payments, identifying total
adjusted Contract Sum, previous payments, and sum remaining due.
B. Application for Final Payment will not be considered until the following have been accomplished:

1. All closeout procedures specified in Section 01 7000.
2. All closeout submittals specified in Section 01 7800.
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3. Submit AIA Document G706, "Contractor's Affidavit of Payment of Debts and Claims".
4. Submit AIA Document G706A, "Contractor’s Affidavit of Release of Liens".
5. Submit AIA Document G707, "Consent of Surety to Final Payment".

Also, for your information regarding Liquidated Damages; the amount we have withheld is 56,500.00. Here is what is
included in Specification Section 00 7300 — Supplementary Conditions to the General Conditions:
SECTION 8.3 DELAYS AND EXTENSIONS OF TIME

5.

Add the following Paragraph 8.3.7 as follows:

"8.3.7 Contractor and Owner recognize that time is of the essence of this Agreement and that Owner
will suffer damages if the Work is not completed with the times specified in the Project Manual, plus any
extensions thereof allowed in accordance with the General Conditions. The parties also recognize the
delays, expense, and difficulties involved in proving in a legal or arbitration proceeding the actual loss
suffered by Owner if the Work is not completed on time. Accordingly, instead of requiring any such proof,
Owner and Contractor agree that as liquidated damages for delay (but not as a penalty), Contractor shall
pay Owner the amount of $500.00 for each day that expires after the time specified in Section 01 1000 of
the Project Manual for Substantial Completion until the work is substantially complete. Payment of
liquidated damages shall be in the form of a Change Order reducing the Contractor's Contract Sum by the
amount of the liquidated damages. If the Contractor refuses to sign the Change Order for liquidated
damages, the Owner reserves the right to unilaterally reduce the Contract Sum by the amount of the
liquidated damages. If the amount of the liquidated damages exceeds the remaining unpaid balance of the
Contract, the Contract Sum shall be reduced by the amount of the unpaid balance and the Contractor shall
pay the Owner the difference between the liquidated damages and the unpaid balance.”

We have issued the Certificate for Substantial Completion to establish the date, which was signed and returned. We
have also issued a Change Order which has not been signed. | have also attached these for your use.

Thanks,

Nancy Malecha
City Administrator

City of
Pequot

es—

4638 Main Street

Pequot Lakes, MN 56472

Phone: (218)568-2352

Fax: (218)568-5860

Office Hours: 8:00 a.m. -4:00 p.m.
nmalecha@pequotlakes-mn.gov

www.pequotlakes-mn.gov

This institution is an equal opportunity provider and employer.



Tim Houle

From: Nancy Malecha <nmalecha@pequotlakes-mn.gov>

Sent: Friday, May 22, 2020 2:33 PM

To: Brian Bankers; Ryan Cross

Cc: Tim Houle; Doug Archer; Jason Gorr; Heather Helmbrecht; Aaron Foss
Subject: RE: Maintenance Facility Final Payment Documentation Needed ASAP
Brian,

This issue will be placed on the June 2™ City Council agenda for their direction.

Thanks,

Nancy Malecha
City Administrator

City of
Pequot
es——
4638 Main Street
Pequot Lakes, MN 56472
Phone: (218)568-2352
Fax: (218)568-5860
Office Hours: 8:00 a.m. —4:00 p.m.
nmalecha@pequotlakes-mn.gov
www.pequotlakes-mn.gov

This institution is an equal opportunity provider and employer.

From: Brian Bankers [mailto:BBankers@bciconstruction.us]

Sent: Friday, May 22, 2020 5:29 AM

To: Nancy Malecha <nmalecha@pequotlakes-mn.gov>; Ryan Cross <RCross@bciconstruction.us>

Cc: Tim Houle (tim.m.houle@widseth.com) <tim.m.houle @widseth.com>; Doug Archer (Doug.Archer@widseth.com)
<Doug.Archer@widseth.com>; Jason Gorr <jgorr@pequotlakes-mn.gov>; Heather Helmbrecht
<HHelmbrecht@bciconstruction.us>; Aaron Foss <AFoss@bciconstruction.us>

Subject: RE: Maintenance Facility Final Payment Documentation Needed ASAP

Nancy,
I apologize that we are at the same impasse with the “change order” for the liquidated damages. I have
stated through this entire process that is not something we will be accepting. Per
MN State Statute 336.2-718 Liquidation or Limitation of Damages; Deposits
(1) Damages for breach by either party may be liquidated in the agreement but only at anamount
which is reasonable in the light of the anticipated or actual harm caused by the breach, the
difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an
adequate remedy. A term fixing unreasonably large liquidated damages is void as a penalty.

We have had multiple conversations regarding this and the date of “substantial completion”. The
documentation supports the inspections of the life safety systems in place for the owner to begin moving in
before the date of substantial completion. Ryan sign the document in good faith in regards to the fact the
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date of substantial completion and the length of the “one year” warranty period is typically not something
we put up a fuss in regards to. We stand behind our workmanship and do not try to hide behind this clause
in the contract over a few days. There is also sufficient documentation regarding the above average
amounts of rainfall inqurred over the course of the project.

The date the owner decided to begin moving into the building is not in our realm or control
of. Something that is going to need to begin being discussed are the provisions in the contract for
interest. Those are actual costs and damages of this situation to contractors involved in the project. Heather
is going to proceed with processing the documentations requested to closeout the project. If you choose to
continue to pursue this please notify use in the three business days and I will issue a formal request to begin
the dispute resolution process.

I again apologize that we are even having these discussions. I thought BCI and our subcontractors acted
in good faith throughout the project. We tried to utilize local contractors as mush as possible while looking
out for the owner’s best interest. We did not chase any change orders for discrepancies through the building
process as we were still falling within our budgets and ultimately any additional costs would end up being
passed down to some of these local contractors and we have paid most of the retainage dollars out to these
parties in good faith on the cities behalf. I think they would find themselves very upset if they were still
having funds withheld. This is an actual cost BCI has burdened on their behalf.

Regards,
Brian

Brian Bankers
Lead Estimator / Project Manager

BCI Construction, Inc.

BBankers @bciconstruction.us

Mobile (320) 333-8149 | Main (320) 393-3185 | Fax (320) 393-3186
7135 5t Avenue NE Sauk Rapids, MN 56379

290000

Confidentiality Notice: This e-mail message and any attachments are confidential and intended only for the use of individuals cr entities named above. If the reader
of this message is not an intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is prohibited. Please delete
said communication and notify us immediately at the originating e -mail address.




